
Medicolegal

Good Indictments Under Harrison Narcotic Law
(Dean v. United States (U. S.), 266 Fed. R. 694, and 695, Two Cases)

The United States Circuit Court of Appeals, Ninth Circuit,
affirms judgments of conviction in two cases against defen¬
dant Dean. The court says that in the first case the indict¬
ment charged that the defendant did knowingly, etc., "pur¬
chase, sell, dispense and distribute cocain in and from a

certain tin box, which said tin box was not then and there
the original stamped package containing said cocain. That
is to say, the said defendant" did have in his possession the
said tin box containing cocain, consisting of about one-half
ounce, and that the "said tin box then and there containing
said cocaine did not then and there bear and have affixed
thereon appropriate tax paid stamps as required by the act of
Congress approved Dec. 17, 1914, known as the Harrison
Narcotic Law." The defendant contended that no offense
against the act as amended by act of Feb. 24, 1919, was
involved in the charge that the defendant had cocain in his
possession, and that a violation of the statute can be com¬
mitted only by purchasing, dispensing and distributing
narcotics from packages which have not affixed thereon
appropriate tax paid stamps. But the court finds no merit
in the objection to the indictment. It may be conceded that
the purpose of the statute is to prohibit the purchase, sale
and distribution of narcotics ; but it is also clear that it pro¬
vides that prima facie proof is made of the violation of the
statute by evidence that the accused had the possession of
prohibited narcotics to which are not affixed appropriate tax
paid stamps. In this respect the offense is not dissimilar to
some other offenses against the United States, such as the
offense of having in possession dies adaptable to counterfeit¬
ing, or having possession of imported opium. Nor was there
merit in the contention that the term "original stamped pack¬
age," as used in the act of 1919, is meaningless. Its meaning
is made sufficiently clear by the terms of the act and the
amendment thereto.
In the other case, the indictment charged that the defen¬

dant did knowingly, etc., "sell, dispense and distribute mor-

phin and cocain in six paper bags, ten small cardboard boxes,
one small celluloid box and one metal box, which said bags
and boxes and either and each of them were not then and
there the original stamped packages containing said morphin
and said cocain." It was contended that to charge that the
receptacles were not the "original stamped package" was not
equivalent to charging that there was failure to pay the
special tax required, that the words might mean many things,
such as a reference to the label or brand of the package, or
the date of purchase stamped on the receptacle, and that they
failed to apprise the accused of the crime charged. But when
the words were construed with reference to context and the
other provisions of the law, there could be no question of their
meaning. If they seemed obscure or indefinite to the defen¬
dant, he had his remedy in the court below by demanding a
bill of particulars. Having gone to trial on the indictment as
sufficiently charging an offense, he could not in this court
take advantage of any defect or imperfection in matter of
form only which did not tend to his prejudice.

Conclusiveness of Records of Proceedings to Revoke
Licenses

(Jordan v. Alderson et al. (Calif.), 192 Pac. R. 170)

The District Court of Appeal of California, First District,
Division 1, in affirming a judgment refusing, on certiorari as
it is called, to annul an order of the state board of medical
examiners revoking the petitioner's license to practice medi¬
cine in the state of California, says that the complaint
charged the petitioner with unprofessional conduct under
Subdivision 1 of Section 14 of the medical practice act, by
procuring a criminal abortion on a pregnant woman. The
petitioner contended that the record of the proceedings before
the board showed such an absence of proper evidence as to

amount to a lack of jurisdiction in the board to make the
order under review. But this court considers that the record
showed a sufficiency of proper evidence to prove that the
woman operated on was pregnant at the time of the offense
charged. She herself so testified, and on oath reaffirmed the
truth of a full statement giving circumstances, conditions
and symptoms, signed by her at the emergency hospital
shortly after the offense. Also, expert medical testimony
given by a physician who had made an examination of the
patient shortly after the offense was proper evidence of a

convincing character. There was a conflict in the testimony
of the expert witnesses, which is quite usual, and the peti¬
tioner complained that his cross-examination of the woman
at the hearing on her belief as to her previous pregnancy was
erroneously limited by the board. But it is well settled that
on this proceeding the court had nothing to do with the con¬
flict of testimony nor with irregular or erroneous rulings on
admission of evidence where the record showed the jurisdic-
tional requirements with respect to these matters, to have
been fulfilled. The record also showed by the same testi¬
mony, and by proper and legal evidence, the performance of
the illegal operation by the petitioner. The testimony and
denials of the petitioner, who was a witness for himself, only
created a conflict in the evidence before the board, with which
the court had nothing to do on the hearing of the writ of
certiorari. The fact that the act complained of was called a

criminal abortion did not make the proceedings before the
board a criminal proceeding to the extent of making appli¬
cable to the hearing the provisions of the penal code with
respect to the evidence necessary to convict of a crime. The
trial court determined in favor of the correctness of the
record of the proceedings before the board returned into
court under the writ. If the matter were open to the district
court of appeals it could do no more than refer to the oft-
repeated rule that the determination of the trial, court on

conflicting evidence will not be interfered with by the appela
late court. However, not only the trial court but also the
board of medical examiners determined the existence of these
jurisdictional facts. It not only determined these facts
impliedly, by making its order revoking the license, but again
expressly, on. a motion to reconsider made by the petitioner
on this ground after unfavorable action had been taken. Its
record showing this fact affirmatively made unnecessary the
taking of testimony on the point. The record of the proceed¬
ings before the board showed that the board did not act
without jurisdiction in making the order complained of, and
the court properly refused to annul the order on the hearing
of the writ.
The district court of appeal denied the petitioner a rehear¬

ing, and the Supreme Court of California afterward denied
him a hearing.

Society Proceedings
COMING MEETINGS

Alabama, Medical Association of the State of, Montgomery, April 19-21.
American Association of Anatomists, Philadelphia, March 24-26.
American Assn. of Genito-Urinary Surgeons, Richmond, Va., May 2-3.
American Assn. of Pathologists and Bacteriol., Cleveland, March 25-26.
American Association of Physicians, Atlantic City, May 10-11.
American Society for Clinical Investigation, Atlantic City, May 9.
Arizona Medical Association, Tucson, April 15-16.
Arkansas Medical Society, Hot Springs, May 3-5.
California, Medical Society of the State of, San Diego, May 10-12.
Florida Medical Association, Pensacola, May 10-11.
Georgia, Medical Association of, Rome, May 4.
Iowa State Medical Society, Des Moines, May 11-13.
Kansas Medical Society, Wichita, April 26-28.
Louisiana State Medical Society, New Orleans, April 19-21.
Maryland, Medical and Chirurgical Faculty of, Baltimore, April 26-28.
Mississippi State Medical Association, Laurel, May 10-11.
Nebraska State Medical Association, Lincoln, May 9-12.
New Mexico Medical Society, Albuquerque, April 28-30.
New York, Medical Society of the State of, Brooklyn, May 3.
North Carolina, Medical Society of the State of, Pinehurst, April 26-28.
Ohio State Medical Association, Columbus, May 3-5.
South Carolina Medical Association, Columbia, April 19-20.
Tennessee State Medical Association, Nashville, April 12-14.
Texas, State Medical Association of, Dallas, May 10-12.
Western Electro-Therapeutic Association, Kansas City, Mo., April 21-23.

Downloaded From: http://jama.jamanetwork.com/ by a University of California - San Diego User  on 06/08/2015


